IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT P. SLAGAN : CIVIL ACTI ON
V.
JOHN VWH TMAN & ASSOCI ATES,

ET AL. : NO. 97- 3961

MEMORANDUM

Padova, J. Sept enber 9, 1997

Plaintiff Robert P. Slagan (“Plaintiff”) brings this action
agai nst his former enployer to recover severance benefits that
Plaintiff contends are due himpursuant to the terns of a
severance cl ause contained in his enploynent contract. Before
the Court is Plaintiff’s Motion for Summary Judgnent on his claim
for severance benefits. For the reasons that follow,
Plaintiff’s Mdtion is DEN ED
. EACTS

The follow ng facts are undisputed. Plaintiff was enpl oyed
by John Whitman & Associ ates, traded as The Wi tman G oup
(“Whitman”)?!, as its vice-president for finance, beginning on
March 1, 1993. Affidavit of Mary Knapp at § 3, filed in support

of Defendants’ Opposition to Plaintiff’s Mtion for Summary

"Whitman is a geriatric health care consulting and
managenment firmw th over 80 enpl oyees. Affidavit of Mary Knapp
at 1 2.



Judgnent. Plaintiff reported only to John Wi tman, Chairman and
CEO of The Whitman G oup, and Mary Knapp, President of the
Whi t mtan Group, and as such, was a nenber of Wi tnman' s managenent
team 1d. at 5.

After Plaintiff accepted Whitman's of fer of enploynent, he
was sent a letter dated January 19, 1993 from Mary Knapp on
behal f of Wiitman, a copy of which is attached as Exhibit Ato
Plaintiff’s Conplaint. This letter provides as foll ows:

“This letter serves to confirmour nutual understandi ng of

the ternms of your enploynment and supersedes in all respects

the ternms of our simlar letters of Cctober 19, 1992 and

January 8, 1993. Mre detailed information regarding

enpl oyee benefits, rights and obligations is available in

the TWG [ The Whi t man G oup] Enpl oyee Handbook, which is

currently undergoing revision with respect to our Section

125 cafeteria benefits plan. A copy of the Enpl oyee

Handbook in its current form has been included with this

letter.”

The letter further provides as foll ows:

“I'n the event of enploynent term nation (other than

voluntary term nation by you or as a result of death or

disability); corporate Iiquidation or dissolve; bankruptcy
filing; merger; or sale of the firmby the current owners,

you will be entitled to severance pay equal to your annual



salary stated in the preceeding (sic) paragraph, to be paid
in equal nonthly installnments over a twelve nonth period
w t hout wi thhol dings for taxes or other deductions.”
Plaintiff also received a copy of Wiitman’s Enpl oyee Handbook in
January 1994, which is attached as Exhibit A to the Knapp
Affidavit. Knapp Affidavit at § 26. In February 1997, he
recei ved a copy of Wiitman's revi sed Enpl oyee Handbook, which is
attached as Exhibit B to the Knapp Affidavit. 1d. at Y 27-28.
Defendants termnated Plaintiff on June 3, 1997. 1d. at
1 18. Plaintiff’s termnation was precipitated by reports that
Mary Knapp and John Whitnman had received that Plaintiff was
sexual |y harassing fenmal e enpl oyees and that he had brought guns
and knives into the Witman workpl ace. Knapp Affidavit at
11 6-10; Affidavit of John Whitman at Y 2-5. At the time of his
termnation, Plaintiff’s annual salary was $98, 578. 83.
Plaintiff’s Conplaint, Exhibit B, March 24, 1997 letter from
Knapp to Sl agan; Defendants’ Answer at § 15. Defendants have
refused to pay severance benefits to Plaintiff. Defendants’
Answer at 9§ 14.

I'1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that

there is no genuine issue as to any material fact and that the



moving party is entitled to judgnent as a matter of |aw "
Fed. R G v.P. 56(c). An issue is "genuine" only if there is
sufficient evidence with which a reasonable jury could find for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S.Ct. 2505, 2510 (1986). Furthernore, bearing in

mnd that all uncertainties are to be resolved in favor of the

nonnovi ng party, a factual dispute is only "material" if it m ght
affect the outcone of the case. |d.
I11. DI SCUSSI ON

In his Mdtion for Summary Judgnent, Plaintiff argues that
t he severance provision contained in the January 19, 1993 letter
agreenent clearly and unanbi guously provides that in the event of
the termnation of Plaintiff’s enploynent, Defendants could only
deny paying Plaintiff severance benefits in the event of
voluntary termnation by Plaintiff or Plaintiff’s death or
disability. Because none of the exceptions to the severance pay
provi sion exists, Plaintiff contends that he is entitled to
summary judgnent on his claimfor severance benefits.

Def endants argue that Plaintiff breached his enpl oynent
contract, certain terns of which were expressly set forth in the
January 19, 1993 |etter agreenent and Wi tman' s Enpl oyee Handbook
and other ternms of which were inplied at law. Defendants contend
that issues of fact exist as to whether Plaintiff’s breach of his

enpl oyment contract constitutes a material breach, thereby



relieving Wiitman of any contractual obligation it had to pay
severance benefits to Plaintiff. Defendants argue that because
of the existence of this factual dispute, summary judgnment cannot
be entered in favor of Plaintiff.

The Court will address below the parties’ argunents as well
as Pennsyl vani a’s Wage Paynent and Col | ecti on Law, upon which
Plaintiff’s Conplaint is based.

A. Pennsyl vani a’ s Wage Paynent and Col |l ection Law

Plaintiff’s Conplaint contains one count brought under
Pennsyl vani a’ s Wage Paynent and Col |l ection Law (“WPCL"), 43 P.S.
§ 260.1, et seq.? Wuether severance pay is called “separation
pay” or “guaranteed pay,” it is defined as a “fringe benefit or

wage supplenent.” 43 P.S. § 260.2a; Bowers v. NETI Technol ogi es,

Inc., 690 F. Supp. 349, 352 (E.D. Pa. 1988). A “fringe benefit or
wage suppl enent” conmes within the neani ng of “wages” as defined
in the WCL. 1d. The WPCL defines “enployer” to include
officers of a corporation, such as Defendants John Whitnman and
Mary Knapp. 43 P.S. § 260. 2a.

The WPCL does not establish any substantive rights; it just
provides a statutory renmedy for an enpl oyee when the enpl oyer

breaches a contractual obligation to pay earned wages. Wl don v.

’The basis for this Court’s jurisdiction is diversity of
citizenship pursuant to 28 U . S.C. 8§ 1332. Therefore,
Pennsylvania law is controlling. Erie Railrod Co. v. Tonpkins,
304 U.S. 64, 58 S.Ct. 817 (1938).
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Kraft, Inc., 896 F.2d 793, 801 (3rd G r. 1990). “The contract

bet ween the parties governs in determ ning whether specific wages
are earned.” 1d. Therefore, the enpl oynent agreenent between
Plaintiff and Whitnman controls in determ ni ng whet her severance
pay is due to Plaintiff.

B. The Express Terns of Plaintiff's Enpl oynent Contract

The threshol d | egal question before the Court is whether
Plaintiff’s enpl oynent contract consisted solely of the January
19, 1993 letter, as Plaintiff argues, or whether the express
ternms of Plaintiff’s enploynment contract consisted of those
included in the January 19, 1993 letter as well as the rights and

obligations set forth in Witman's Enpl oyee Handbook. 3

%Def endants argue that Plaintiff breached the provisions of
t he Enpl oyee Handbook pertaining to sexual harassnment and weapons
in the workplace. The Enpl oyee Handbook’ s provi sion on sexual
harassnment provi des as foll ows:
“I't is our firmpolicy to prohibit sexual harassnent of any
enpl oyee by another enployee or a manager. . . . Wile it is
not easy to define precisely what sexual harassnment is, it
certainly includes unwel come sexual advances, requests for
sexual favors and/or verbal or physical conduct of a sexual
nature including, but not limted to, draw ngs, pictures,
| okes, teasing, uninvited touching or other sexually-rel ated
comments. . . . Sexual harassnment of an enployee will not be
tolerated. Violations of this policy may result in
di sciplinary action, up to and including discharge.”
The Enpl oyee Handbook al so contains the follow ng general
provi sion on standards of conduct:
“Each enpl oyee has an obligation to observe and foll ow the
conpany’s policies and to maintain proper standards of

conduct at all times. |If an individual’s behavior
interferes with the orderly and efficient operation of a
department, corrective disciplinary action will be taken.

. The foll ow ng conduct may result in discipline up to and
i ncl udi ng di scharge: flagrant m sconduct; violations of the
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An enpl oyer can create a legally binding contract with its

enpl oyees via an enpl oyee handbook. Martin v. Capital Cties

Media, Inc., 354 Pa.Super. 199, 511 A 2d 830, 841 (1986).

Whet her Whit man’ s Enpl oyee Handbook contains terns of Plaintiff’s
enpl oynent contract is a question of |law for the Court to

determne. Ruzicki v. Catholic Cenetaries Ass’'n, 416 Pa. Super.

37, 610 A 2d 495, 497 (1992). The Court “interprets the handbook
to discern whether it contains evidence of the enployer’s

intention to be legally bound.” Martin v. Capital Cties Mdia,

Inc., 511 A 2d at 841. The standard for determning this issue

was set forth in Martin v. Capital Cities Media as follows: “A

reasonabl e enpl oyee may be presuned to regard such handbooks as
having | egal ly binding contractual significance when the
handbook, or oral representations about the handbook, in sone way
clearly state that it is to have such effect.” 511 A 2d at
841-42.

At this juncture in the proceedings, the Court cannot find

as a matter of law that Whitman's Enpl oyee Handbook does not

conpany’s policies or safety rules; insubordination; poor
attendance; possession, use or sale of alcohol or controlled
subst ances on work prem ses or during work hours; poor
per formance; harassnment or disrespect toward fell ow
enpl oyees, visitors or other nmenbers of the public. These
exanpl es are not all inclusive.”
The revised version of the Enpl oyee Handbook given to Plaintiff
in February 1997 added the following to the Iist of prohibited
behavi ors: “unaut hori zed possession, use or sale of weapons,
firearnms or explosives on work prem ses.”



contain terms of Plaintiff’'s enploynment contract.* 1In fact,
there is strong evidence that Plaintiff’s enploynent contract is
conprised of both the Septenber 19, 1993 l|letter agreenent and
Whi t man’ s Enpl oyee Handbook. This is not a case where an

enpl oyee was sinply handed a copy of an enpl oyee handbook w t hout
any representations by the enployer as to the handbook’s
significance. Rather, Plaintiff was given a copy of Wiitman's
Enpl oyee Handbook along with Septenber 19, 1993 |etter agreenent,
whi ch contai ned the express representation by Wi tman that “nore

detailed information regardi ng enpl oyee benefits, rights and

obligations is available in the TWG [ The Whitman G oup] Enpl oyee

Handbook.” (Enphasis added).

This representation by Wiitman is evidence of Whitnman’'s
intent that the Enpl oyee Handbook was to have | egally binding
significance. There may be additional evidence relating to this
i ssue that has not been presented to the Court in the context of

Plaintiff's Motion. Because intent is a fact-sensitive issue and

“Plaintiff argues that certain |anguage included in the
preface to the Enpl oyee Handbook denonstrates that the Handbook
was not intended to create binding terns of Plaintiff’s
enpl oynent. The Court disagrees. The first provision cited by
Plaintiff serves only to reaffirmthe at-will nature of

enpl oyment for Whitman's enpl oyees. The term“at-will” refers
only to the fact that either the enpl oyee or the enployer has the
right to end the termof enploynent at will. The term“at-will”

does not mean that there are no obligations or conditions of
enpl oyment. The second provision cited by Plaintiff nmerely
states that an enpl oynent agreenent between Whitnman and an
enpl oyee may supersede the ternms of the Enpl oyee Handbook.
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because the Court may not have all of the rel evant evidence
before it at this time, the Court will defer ruling on whether

t he Enpl oyee Handbook was part of Plaintiff’s enpl oynent
contract. The Court does not need to reach this issue to decide
Plaintiff’s Mdtion for Summary Judgnent because, as nore fully
di scussed below, the Court finds that disputed issues of fact
exist as to whether Plaintiff breached a term of his enpl oynent
contract inplied at law, and if so, whether the breach was
material or not.

C. The Inplied Terns of Plaintiff's Enpl oynent Contract

The general duty of good faith and fair dealing in the
performance of a contract is found in Restatenent (Second) of
Contracts 8 205, which has been adopted in Pennsylvania. Creeger

Brick & Bldg. Supply Inc. v. Md-State Bank and Trust Co., 385

Pa. Super. 30, 560 A 2d 151, 153 (1989); Baker v. lLafayette

Col | ege, 350 Pa. Super.68, 504 A 2d 247, 255 (1987), aff’'d, 516
Pa. 291, 532 A 2d 399 (1987). Section 205 of the Restatenent
(Second) of Contracts provides that “[e]very contract inposes
upon each party a duty of good faith and fair dealing inits

performance and its enforcenent.” Creeger Brick & Bldg. Supply

Inc. v. Md-State Bank and Trust Co., 560 A 2d at 153. The duty

of good faith and fair dealing has been defined as “[h]onesty in
fact in the conduct or transaction concerned.” 1d., citing

Rest at enent (Second) of Contracts 8§ 705, Comment a. The duty of



good faith and fair dealing arises under the | aw of contracts.
1 d.

As explained in Soners v. Soners, 418 Pa. Super. 131, 613

A 2d 1211 (1992),
“[t]he obligation to act in good faith in the perfornmance of
contractual duties varies somewhat with the context
(citations omtted) and a conpl ete catal ogue of types of bad
faith is inpossible, but it is possible to recognize certain
strains of bad faith which include: evasion of the spirit of
the bargain, lack of diligence and slacking off, wllful
rendering of inperfect performance, abuse of a power to
specify terns, and interference with or failure to cooperate
in the other party’'s perfornmance.”

613 A 2d at 1213, citing Restatenent (Second) of Contracts,

§ 205(d). The duty of good faith and fair dealing applies where,

as here, the contract at issue is an enploynent contract. [d. at

1213; Jacobs v. Kraft Cheese Co., 310 Pa. 75, 164 A 774 (1933)

(where an enpl oynent contract provides that the enpl oyee’s
conti nued enpl oynent was conditioned on producing a satisfactory
cream cheese, the enployer had an obligation to make an honest
and good faith effort to sell the product).

In addition to the duty of good faith and fair dealing,
Pennsyl vani a | aw recogni zes a contract doctrine called the

“doctrine of necessary inplication,” which inposes a simlar
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requi renent of good faith. Soners v. Soners, 613 A 2d at 1214.

That doctrine has been described as foll ows:
““In the absence of an express provision, the
law wi Il inply an agreenent by the parties to
a contract to do and performthose things
that according to reason and justice they
should do in order to carry out the purpose
for which the contract was made and to
refrain from doi ng anything that woul d
destroy or injure the other party’'s right to
receive the fruits of the contract.’”

Slater v. Pearle Vision Center, 546 A 2d at 679, quoting Frickert

v. Deiter Bros. Fuel Co., Inc., 464 Pa. 596, 347 A 2d 701 (1975)

(Pomeroy, J., concurring). Therefore, where a termof a contract
is contenplated by the parties at the tine of contracting or is

necessary to carry out the intention of the parties, a court can
inply the term even where the express terns of the contract are

unanmbi guous. Slater v. Pearle Vision Center, Inc., 376 Pa. Super.

580, 546 A 2d 676, 679 (1988)(where failure of a tenant to occupy
a store in a shopping center danmaged the business of the shopping
center, court inplied the requirenent that the tenant occupy the
store even though the | ease did not contain an express term
requiring occupancy).

Def endants have submtted evidence that Plaintiff breached

11



hi s enpl oynent contract by sexually harassing Witman’s femal e
enpl oyees and by bringi ng weapons into Whitman' s workpl ace.
Affidavits of Jane MDonnell and Denise O Donnell, filed in
support of Defendants’ Opposition to Plaintiff’s Mtion.

Al though in his Reply, Plaintiff argues that the evidence
submtted by Defendants is not true, Plaintiff did not submt any
evidence to the Court to counter Defendants’ affidavits.
Plaintiff took the position that the grounds for his term nation
were irrelevant to the Court’s determ nation of Plaintiff’s
Motion. Plaintiff’s Reply at 2 n.1. For this reason, the Court
does not have a conplete evidentiary record before it.

This inconplete record, however, does not prevent the Court
fromdetermning, as a matter of law, that Plaintiff’s enpl oynent
contract contained the inplied termthat he would act in good
faith. Wether under the Restatenent’s inplied duty of good
faith performance of a contract or the doctrine of necessary
inmplication,® the Court finds that Plaintiff’s enpl oynent
contract contained the inplied termthat his conduct woul d be
lawful. It is without question that it is a violation of both

Federal and Pennsylvania |law to sexual ly harass anot her enpl oyee

°Def endants al so argue that Plaintiff violated the duty of
loyalty that he owed to Wiitman, as his enployer. In Fidelity
Fund, Inc. v. Di Santo, 347 Pa. Super. 112, 500 A 2d 431 (1985),
the court held that a car salesman was not entitled to recover
sal es conm ssions earned prior to term nation because of his
intentional, material breach of the inplied duty of loyalty he
owed hi s enpl oyer.
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in the workplace. The Gvil Rights Act of 1964 (Title VIl), 42
U S.C 8§ 2000e-2; Pennsylvania Human Rel ations Act, 43 P.S. 88
951-963. Therefore, the Court finds that Plaintiff’s enpl oynent
contract contained the specific inplied termthat he woul d not
sexual Iy harass ot her Wi tnmn enpl oyees.

There may al so be circunstances where bringing a weapon into
wor kpl ace may violate the law (e.qg., if a gun was not |icensed,
if a weapon was used to threaten another individual). However,
there currently is no evidence before the Court that a violation
of | aw arguably occurred because Plaintiff brought a gun into
work. In fact, it is not clear fromthe O Donnell Affidavit
whet her Plaintiff brought a gun into work or whether he just
tal ked wth Ms. O Donnell about showi ng her his “new toy,” which
she assuned was a gun. Because of the scant evidence before the
Court on this issue, it is not possible at this juncture for the
Court to find that an inplied termof Plaintiff’s enpl oynent
contract was that he was prohibited from bringi ng weapons into
t he wor kpl ace.

D. Genui ne I ssues of Fact Exist as to Wiether Plaintiff

Breached H s Enpl oynent Contract and Wet her the Breach

was Mat eri al

Whet her Plaintiff engaged in unlawful conduct, thereby
breachi ng the requirement of good faith inposed by both the duty

of good faith and fair dealing and the doctrine of necessary
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inplication, is a factual question for the trier of fact to
determine. At trial, the parties will have the opportunity to be
fully heard on the issue of whether Plaintiff breached his
enpl oynent contract.

Genui ne issues of fact also exist as to whether Plaintiff’s
breach, if any, constitutes a material breach. Wether a breach
of contract constitutes a material breach is a question of fact.

Forest City G ant Liberty Associates v. Genro Il, Inc., 438

Pa. Super. 553, 652 A 2d 948, 951 (1995). Under Pennsyl vani a
| aw, when a party materially breaches a contract, the non-
breaching party is not required to fulfill its duties under the

contract. Oak Ridge Const. Co. v. Tolley, 351 Pa.Super. 32, 504

A 2d 1343, 1348 (1985)(“If the breach constitutes a materi al
failure of performance, the non-breaching party is discharged

fromall liability under the contract.”); Ot v. Buehler Lunber

Co., 373 Pa.Super. 515, 541 A 2d 1143, 1145 (1988)(“[A] party who
has materially breached a contract may not conplain if the other
party refuses to performhis obligations under the contract.”).
In sunmary, the Court finds that genuine issues of fact
exi st as to whether Wiitman’s Enpl oyee Handbook was a part of
Plaintiff’s enpl oynent contract, whether Plaintiff breached the
inplied duty not to violate the law, and whether Plaintiff’s
breach, if any, was nmaterial, thereby relieving Witman of its

obligation to pay Plaintiff severance benefits. For these
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reasons, Plaintiff’s Mtion for Summary Judgnent is deni ed.

An appropriate Order foll ows.

15



